
20-28 Kr. iin 27-3 I I n  lhis context, this bedrock principle means that states lack authority 

to reylatc BellSouth’s J tirisdictionally interstate and federally tariffcd DSL transmission 

service, as wcll as i t s  jiirisdictionally interstate retail FastAccess Internet access service, 

as to ~ h i c h  BellSoutli’s fcderally tariffed DSL transmission is a neccssary input 

The states would lack t h a t  authority even ifthis Commission had not already 

rcsolved this substantive isstie The propcr course in that circumstance would have been 

for CLECs allcgedly aggrieved by BcllSouth’s policy to file a complaint at this 

Commission under section ZOS, iiot to seek to circumvent this Commission’s authority by 

having slate conmissions resolve thc matter, cach according to its own view of wise 

policy. 

In othcr words, to the exteiit there is any open controversy here, It  I S  a controversy 

that th is  Commission has the authority to decide by creating a single national policy for 

interstate broadhand scrvices 11 is not one that the states may decide by imposing a 

Lariety of disparate and conflicling rulcs on interstate services 

lndeed, the statc commission cominenters largely do not dispute that they lack 

authority ovcr jurisdictionally intcrstate communications. The Louisiana PSC, for 

instaiice, repeatedly proclaims l h a t  “11 lacks jtirisdiction to regulate purcly iiiterstate 

telecommunications services and inlomiation services ” Louisiana PSC at 3. I t  asserts, 

however, that its decisions ‘‘have nothing to do with regulating terms [or] conditions of 

DSL service,” and, thus, allegedly do not impinge on this Commission's interstate 

authority I d  at 17 The Florida PSC has siinilarly asserted that Its “dec~sion[s] should 

riot he construed as an attempt by this Commission to exercise jurisdiction over the 

I-egtilation o f  DSL servicc ” Final Order oil Arbitration, Petition by Flovidn D / g d  
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Nc/lzork, frrc fu/ A h l v u l r o n ,  Docket No 01 0098-TP, Ordcr No. PSC-02-0765-FOF-TP, 

at 1 1  (Fla PSC lune 5, 2002) (“FDN F/nul 0-der”) (BellSouth Request Attach, 3), see 

trlso Alabama PSC at 3,  Georgia PSC at 4-5. 

These assertions cannot be squared with the reality of what the states have done 

Lindcr any rational Linderslniiding, state commission orders that deteriniiie to whom 

BellSouth iiitist offer its inlcrstate broadband services, and under what conditions, plainly 

rcgulate those seivices As (he Fifth Cii-cult has explained in a case involving this 

Conimission, “dictat[ing] the circuinstances under which . . service must be maintained” 

neccssarily constitutes regulation o f  that service T e x n  Ofice off& (/id Counsel v 

FCC’, 183 F 3d 393, 421 -22 (5th Cir 1999) If a state cominission purported to tell 

Ainerica Online to whom i t  niusi offer its broadband Internet access service, there would 

he no doubt that the commission was “regulating” AOL’s broadband service. The same 

rule applies here 

Indeed, once a state coniinission determines that BellSoutli must provide a 

scwice, t h a t  coniinission wi l l  o f  necessity become involved in dictating the terms and 

condilions o f  scrvicc Otherwise, there would be no way to determine whether BellSouth 

I S  iii reality offcring the service in  the circumstances that the state commission has 

required f o r  instance, if BellSoulh offered stand-alone broadband to CLEC voice 

customers only for $2,000 pcr month or only after a 60-day installation dclay, state 

coniniissioiis would necessarily have to consider whether that constituted compl~ancc 

1 ~ 1 t h  iheii- I-eqtiii-eiiienls SW, e g  , Tnnko, 124 S. Ct. ai 879 (creatlon of a duty to deal 

iieccssanlp rcquires regulators (there, a court) “to act as central planners, identify~ng the 

proper price, quantity, and other terms of dealing”) It should thus be no surprise that 
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stale cotn~nissions havc already purported to require that BellSouth must provide for 

”seamless” transitions ofscrvice Louisiana PSC at 8 (reprinting Louisiana PSC order 

clarification) Similarly, the Louisiana PSC states forthrightly in its comments in this 

proccctling that its rtilings reqiiire that BellSouth’s rates for broadband service not bc 

“aiiti-coiiipcti~ive ” Louisiana PSC at  12 

Acknowledging that these slate commissions are in fact regulating BellSouth’s 

hi-oadbaiid services, CLEC coinnienters nevcrtheless argue that this is a permissible 

exercise orstate authority None oftheir arguments holds water. 

Fir.rl, i t  is wrong to say, as some coinmcnters do, that state cominissioiis have 

~tir isdicl ioi i  here because Intemel communications are “jurisdictionally mixed ” MCI at 

14- 16, .tce CJkO, e g ,  FDN at 16-18, AT&T/CompTel-ASCENT at 16-18, Thcse parties 

ai-gue that. under cases such as Loursiuiza Piihlic Service Commission v FCC, 476 U S. 

355  (1O86), and NARUC’i’ FC‘C‘, 880 F 2d 422 (D C Cir. 1989), states may regulate 

j~irisdictioiially mixed services tinless that rcgtilation iicgatcs this Commission’s exercise 

of 11s powcrs ,Tee, ~g , AT&T/CompTcl-ASCENT at 16-17 

Those cases Iiavc 110 relevance to the prescnt circumstance. The Commission has 

already squarely held that DSI, scrvicc for lntcrnct access should be treated as 

lurisdiclionally iiiterstatc and subjcct to federal tariffing and exclusive regulation by this 

Commission More specifically, under the Commission’s “mixed-use” rule for special 

~ C C C S S  scrvlces, a service that ciirries 10% or more of interstate traffic IS  treated as wholly 

iiiterstate forjurisdictional piirposes See, eg., Decision and Order, MTSiinil WATS 

Miirke/ Sti ucrure, 4 FCC Rcd 5660, 5660,li 2 ( I  989) (applying this rule for the first time 

and detenniiiing thar special access lines that carried both interstate and intrastate traffic 

2s 



were properly classificd as interslate for jurisdlctiona\ purposes). As the Commission has 

explained, this I O %  rule is specifically designed to cstablish clear and cxclusive fedcral 

authority over such services hy  avoiding “itie disadvantages ~n terns of administrative 

coiiiplexily, customer confusion, and economic inefficiency inherent 111’’ allowing divided 

a u h r i l y  over such faciliiics I d  at 5660. 11 6 

Applying thc 10% rulc to the use ofDSL service for Internet access ~ the precise 

sen ice at isstie here -- the Commission concluded in  the GTE Tarz j  Order that such a 

sen ice is an interstate “special access service, thus warrantlngJedem1 regulation.” 

13 FCC Rcd at 22480,lI 25 (einphasis addcd). The Cominission made a specific 

jtiri~diclional determination tlial all DSL traffic for lntemet access should be trcated as 

inierstate and therefore stibjecl lo regulation exclusively at the federal level 

For tha t  reason, once the Commission decided that DSL service uscd for Internet 

access was to be treated as jurisdictionally intei-state, it expressly coizclurfeii tho[ ri WL.\ 

uiiwccs.s(w~‘ to consider Lirgioi ie i i ts  whelller slate regulatzon MYIS ‘)re-empletl” uiider the 

wrfcx of ctzses otcd by C‘LETC’ coninietitcr.~ After citing Lo~iisiana PSC and NAHUC and 

discussing how those cases indicate that “pre-eiription” is warranted under thosc cases 

whcrc state regulation “negatcs” the exercise of this Commission’s jurisdiction, the 

Coinmission dctcrmined tha t  i t  need not evaluate that issue in light ofits  holding that the 

“niixed mc” facilitics doctrine applies “hi light o f  our finding that GTE’s ADSL servicc 

is suh~ect to federal jurisdictioil under the Commission’s mixed use facilities rulc and 

propcrly tariffed as an interstate service, we nerd tiot reach rhe yueslion ofwhether the 

fnswcwi/x/i/.y doctrine fipphe.5 ” Id a t  2248 I ,  11 28 (emphasis added) The Commission, 

26 



inoreover. declined CLEC requests lo derer tariffing ofthese issues to the states See /ti 

at 22482.11 30 I ”  

In suim, rhc Commission ttselThas already made plain that the servlces at issue 

here are Lrcated asjurisdlctionally interstate under the mixed-use facilities rule and, thus, 

that 11 d id riol muller whethcr pre-emption would ulso be justified under Louis~ana PSC‘, 

NAKUC’, and similar cases. The CLECs’ argument crashes head-on into this binding 

Coniniission precedent 

For the same reasons, the recent decisions in Qwest Corp v ScollZo and Illznors 

Bell T~~lirphonc Co v Glohrilconi. Iwc ” are directly relcvant to this context Those cases 

dciiioiistratc lhal state coii iniissioiis lack any authority lo regulate jurisdictionally 

intei-state special-access scrvices. In @C.YI, Tor example, the court deterniined that the 

Minnesota comniission could not legally regulate an incumbent carrier’s provision of 

interstate special access services ((he same legal category into which DSL service falls) 

because this Coinmission had “dcterniiiied that mixed-use special access is to he 

classificd as tiiterstate ” 2003 W L  79054, at *lo; see also 111znozs Bell, 2003 WL 

21 03 I9h4, at * 2  The Qivesi court did not need to go beyond the Commission’s finding 

Ilial [he sewiccs iverc jurisdictionally interslate to reach that correct conclusion 

By contrast, C ~ S C S  such as Soiithives/eni Bell Telephone Co v Puhl/c Utrlll) 

C‘o/nm1,sr10n, 208 F.3d 475 (5th Cir 1999), and this Commission’s ISP Declaralory 

These [acts distinguish this case from ones such as Diunzond Inlernatzoncd Corp v I ‘I 

FCC, 627 F.2d 489 (D.C. Cir. 1 980), which FDN cites in its comments. Far from 
“rcfrain[ing] from exercisingjurisdiclion,” as i n  that case, FDN at 18, here the 
Comiiiissioii has exercised its authority hy  requiring federal tariffing and has expressly 
declined to yield its authority to the states 

’” N o  02-3563,  2003 WL 79054 (D Minii Ian 8, 2003) 

’’ No 03 C 01 27, 2003 W L  21031964 (N D 111 May 6,2003) 
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Riiling,” are not on point here Conzpure AT&T/CompTel-ASCENT at 18 Those cases 

involved dial-tip traffic, which the Comniission expressly refused to address i n  the GTE 

Turiff Orricr, sce 13 FCC Rcd al 22481 -82, 11 29, and, moreover, implicated a 

compeiisation issue that the D.C Circuit ultimately concluded was not controlled by the 

jurisdictional iiature or the l ra f f ic  See Bell A l l a ~ i i c  T d  Cos v FCC‘, 206 F 3d 1 (D C 

Cir 2000) ‘’ 
,Scc.conr/, i t  is equally incorrect that [his Commission’s GTE TurijjOriler and, more 

genei.ally, lhc Cominission’s coiilrol ovcr interstate services I S  limited to the rriies that are 

charged for those services. Sw, c g , Z-Tel at 25-27; LPSC at 17 The Supreme Court 

squarcly hcld iii AT&T C‘orp v Ccizrml OfJce Telephone, I n c ,  524 U.S. 214 (1998), [hat 

slatc law niay not alter the terms or conditions of a tariffed service just as much as i t  may 

not  alter the ralcs chargcd uiidcr the tariff Sec id at 223-24 (emphasizing that section 

203(a) requires filed tariffs to show not only rates, but also “the classificatlons, practices, 

and rcgiilatioiis affccting such charges”) (internal quotation marks omilted), see nlso 

T c l ~ ~ o i ~ z  / t i /  ‘ I  A m ,  L/d v AT&T Chrp , 280 F 3d 175, 195 (2d Cir 2001) (binding terms 

o l a  tarirr“include both monetary and noli-nionetary ternis . . . , iiicludiiig the quality and 

the type ol‘services”) That I S  why,  as BellSouth demonstrated i i i  its Request (at 28-29), 

Dcclai-atory Ruhng in CC Docket No 96-98 and Notice of Proposed Rulemaking i n  

CC Docket No. 99-68, Inzplenten/irtioti ofthe Local Cowipefifion Provisions in the 
Te/ecommutiicci/ions Acl of 1996, 14 FCC Rcd 3689 (1999), vricaied, Bell Atlnntic Tel 
C’ux I, FCC, 206 F 3d 1 (D C Cir 2000) 

In any event, the Comniission has now made plain that dial-up ISP-bound traffic is 
indeed jurisdictionally interstate. ,See Order on Remand and Report and Order, 
li~iplemcnialioii of the Locd Conipcritlotl Provisioiis In /he Telecoinmunica/tons Act of 
1996. It/tercurrier CompeizsnziotiJor ISP-Bound lkuflic, 16 FCC Rcd 9 15 1, 9 1 75,11 52 
(2001) (“[ln~ernct-bound] traffic i s  properly classified as interstate” and falls within the 
Cornmission’s ‘j~irisdiction”), reixuiirled, WorldCom, Inc v FCC, 288 F.3d 429 (D.C. 
Cir 2002), tr t t  denied, 123 S Ct 1927 (2003). 

2 3  
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the New ’r’ork and Massachusctts coinmissions properly concluded that they lacked 

authority I O  modify the lcrins and conditions of federally tariffed services by creating 

pcrhniaiice standards for such interstate services 24 

Third, i t  is not thc case that states may imposc requirements on interstate and 

Cederally tariffed services so long as there is no explicit conflict between those 

requirements and the federal tari ff See, e g , MCT at 24-25 (asserting that there is no 

“conflicl” Iicrc), FDN at 19-20 (“[N]otliing i n  the tariff is obviously incompatible with 

the /Florida] PSC Order ”); AT&T/ConipTel-ASCENT at 34 (“BellSouth can . . . 

eslablish no conflict”). 

Thc relevaiil rulc is that ttiis Commission has exclusive jurisdiction over interstate 

services and that state law cannot inodify or add to the terins o f a  federal tariff See, e g  , 

f<wmm li i lT&Tcorp  , 229 F 3d 837, 840 (9th Cir. 2000) (filed tariff “conclusively and 

cxclusively enuincrate[s] the rights and liabilities as between the carrier and the 

customer”) (internal quotation marks omitted) Judge Posner thus has correctly stated 

that, with respect to federal (ariffs, “[flederal law does not merely create a right, i t  

occupies thc whole field, displacing state law ” Cuhnmann v Sprlnf Corp., 133 F.3d 484, 

488-80 (7th Cir 1998). Accordingly, AT&T itselfhas lold the Supreme Court that, eben 

- 

Section 252 likewise does not granr state cornniissions the authority to alter the terms ?4 

nnder which interstate services are offcrcd See, e g , Z-Tel at 28-31 
m y  provision ofscctlon 25 I (b) or (c), or of this Commission’s rules, that state 
conirnissions are iinplenienting by imposing the obligations at issue here on BellSouth’s 
interstate service Compare 2-Tcl at 30 (discussing Southw’es/ern Bell, where the state 
commission was applyiiig section 25 l(b)(S)’s reciprocal coinpensation requirement) 
Nor could tlicy, given the Cornmission’s findings in the Triennial Review Order and its 
prior rcpeated determinations tha t  BellSouth’s policy is nondiscriminatory under section 
251(c)(3) A n d  section 252(e)(3)’s preservation of state-law authority over rntruslule 
inatters has 110 relevaiicc given tliis Coinmission’s exclusive authority over interstate 
sei’viccs such as this one 

N o  pafly identifies 



I r a  federal tariffwere in fact sileiit on an issue, creating a“gap,” that gap must be “‘filled 

in’  unifiirinIiJ (AS ( I  mailer ofjetlerul h v , ”  not through “state” law 2 s  

Indeed, there would be little point in having a federal tariff if the service offered 

tinder that lariffdiffcred rroni state to state See Ivy  Broad Co. v AT&TC‘o, 391 F.2d 

386.491 (2d Cir 1968) (“The p~iblished tardred rate will not be uniform if the service for 

which a given rate is charged varics froin state to state according to differing state 

rcqtiireinenls ”) Nor would the Commission have “exclusive” jtirisdiction over iiiterstatc 

services, as i t  has repeatedly procla>iiied it  does, irstates were free to add any 

requiremciits they desired as to those serviccs as long as they did not directly conflict 

with a specific fcderal i-equirciiieiit.2“ 

Foimh, evcn if a conflict were necessary, it  exists here BellSouth’s tariff 

authorizcs it  to provide DSL ttansinissioii only over lines that it “provide[s].” BellSouth 

Reqiiest at 3 0  When a CLEC leases a loop, it is the CLEC, no1 BellSouth, that controls 

that facility, and has the exclusive riyht to use i t .  See 47 C.F R 5 51.309. It is 110 more 

ireasonable to say that BellSouth i s  “providing” a facility that it has leased to another 

party, aiid over which that othcr party exercises exclusive rights, than to sugycst that the 

landlord, and riot the tenant, is “providii~g” the location for an event held at a leased 

apartment 

’’ AT&‘I‘ Brier, 1998 WI. 25498, a t  *13 (emphasis added) 

‘(I The case clted by AT&T/CompTel-ASCENT, Access Telecom, Inc v MCI 
Te/ccoinlnfr/iicgilo~~~ Cbrp. ,  197 F.3d 694 (5th Cir I999), is not to the contrary. That 
case involved an  issue outside orthe contractual relationship created by the tariff between 
the carrier dnd its customer As the court said, the “right to halt one contract does not 
grant the right to iiitcrfere w t h  another.” Id at 71 1 This case, of course, LS very 
different I t  involves BellSouth’s right to “halt” its tariff obligation to offer DSL services 

to i I s  ctistoiiier wlicn BellSotith no longer controls the U N E  loop over which that service 
is offcred. 
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In any event, i t  I S  tlic duty of th is  Conimission, not a state body, to interpret a 

federal tariff so that the lariff has the same meaning in  every state, and does not vary 

bctween Florida and, say, South Caroliiia See, e g., Illinozs Bell, 2003 WL 2 1031964, at 

*3 (a stale coiiiniissioii lacks ‘jurisdiction to interpret a tariff exclusively within the 

redcral doinain”) If cvery state could interpret a federal tariff, there could be as many as 

50 diffei-eiit readings of the samc federal iiistrumciit, which would make the filing of 

fedcral tariffs sciiseless To quote AT&T agaiii, Supreme Court case law requlres that 

this Commission interpret such tarirfs “to assure that those [interpretative] questions are 

resolved uniformly and iii accord with the Act’s substantive requirements ‘r27 

Pqrh, and finally, thcre is no basis to suggest that this Coinmission’s jurisdiction 

i s  exclusive only as to BcllSouth’s DSL transrnissioii service and not as to i t s  FastAccess 

Internet access service, as lo which that transmission servicc is a necessary component. 

S r r  AT&T/CoinpTel-ASCENT at 32-33 If the tariffed DSL transmission service is 

intcrstate, as the Conimission has said it  is, then the InLernet access service that is based 

on that service intist also be interstate and subject to the Commission’s exclusive 

~i i i~ isdict io i i  Moreover, beca~ise the Coininission’s regulations require BellSouth to apply 

to itself Ihc samc ternis aiid conditions contained in  the transmission tariff, see 47 C.F R 

4 64 OOl(b)( I ) ,  regulatioii ofBellSouth’s retail scrvice necessarily adds to the terms of 

the underlying tari Ked traiisiiiission, again iii biolation of the tariff AT&T relies upon 

nothing other lhan bald asscrtioiis in  contending olhenvise. 

I’ AT&T Brief, I998 WL 25498, at *34 
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IV. THE STATES LACK AUTHORITY TO REGULATE INTERSTATE 
INFORMATION SERVICES SUCH AS FASTACCESS 

Although the other legal points discussed above provide a wholly sufficient basis 

oil wliich to  resolve this case, statc coiiiniissioii rcgulation of FastAcccss is also 

pi-eeniptcci hy thc Coinmissioii’s decision specifying that infonnation services must 

iciiiain unrcgulated As the Commission loiig ago cxplained, “the absence of traditional 

public utility regulation o f  eiihanccd services offers the greatest potential for efficient 

u1iIizatioii and hill exploitation of (he interstate tclccommunications network.” Final 

[kcision, .-linc?iitIiiienl cfS’eciioii 64 702 of [he Commission ’.F Rides and Regulalroris 

(Sec’onrl Compzr~o Tizquiry), 77 F C.C 2d 384, 387 ,77  (1980) The preemptive scope of 

th is  Commission determination is strongly fortified by the 1996 Act, which establishes 

Congress’s iiiteiit “to preserve the vibrant and coiiipetitive frec market that presently 

exists for the Internet and other interactive computer services, unfettcred by Federal or 

Sroie regulation ” 47 U S C .  4 230(b)(2) (emphasis added) 

Although soiiie commeiitci-s challenge the scope of federal preemption here, evcn 

clear that tlie Commission has preempted some forins of they acknowledge that “ i t  i s  

statc regulation ” FDN at 13 At the very least, these commenters acknowledge, a statc 

m a y  riot impose any public-utility or common-carrier regulation evcn on jurisdictionally 

iiiixed iiiforinatioii services See i d  at 13-14, AT&T/CompTel-ASCENT at 30-31 .” 

Cveri if this were thc propcr test ( i t  IS not hecause, among other things, DSL-based 

services are treated as jurisdictionally iiilerstate, precluding all state regulation, as 

Because DSL-based services are Lrcated as jurisdictionally interstate, states i n  fact have 18 

iio authority of any  kind hcre. Thc Comiiiissioii thus need not reach this issue As 
denionstratcd i n  tlic text, howevcr, evcn under t l ie CLEC test, states would still be 
preciiipted 
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discussed above and bccause any statc regulation of interstate services would neeessanly 

negate the federal policy of deregulation), the state conimission decisions would still 

f l u n k  i t  No pai.ty has any cogciit explanatioii as to how i t  cannot be utility regulation to 

tell BellSouth to whom i t  must orfer service, on n’liat terms and condltions, and on what 

rates Indeed, as BellSouth discusscd above, see supw pp 24-25, once a regulator 

dclcrmines that a service must he offered, i t  inevitably must evaluate terms and 

conditions as well as rates Otherwise, the regulator’s ruling could be rendered 

nieariiiigless 

Accordingly, the state commissions’ deterinination to exercise authority here 

cannot he m i n i n i i ~ e d  I n  fact, it nccessai-ily involves precisely the kind of regulation of 

ralcs, lerins, and conditions that conslitiites core public-utility regulation. Cf 47 U S C 

$ $  201, 202 (requiring that ratcs and tenns be reasonable and nondiscriminatory). 

For lliat reason, i n  the Vouirge case, the court determined that, in light of this 

Coininission’s long-established dereyiilatory policy and Congress’s decision that the 

Internet sliould rcmain “tinfettered” by statc or federal regulation, 47 U S C 5 230(b)(2), 

statc regtilation of infommatioii scrviees is necessarily prohibited See C‘onuge Holdings 

Coup 11 M i ~ n e s o r ~ i  P Z ~ J  C/l/ls Coinm’n, No 03-5287, 2003 U.S. Dist LEXIS 18451 

(D Minn Oct 16, 2003) Contrary to coinmenters’ claims, the coiir? did not parse the 

statc coniiiiissiori’s ruling to dctcrininc whcthcr i t  passed some thrcshold of oncro~isiiess 

Instcad, Llic court hcld without liinitation that “statc rcgiilutro~i oVer rinformution] 

WIVCCT /J trorpeu/n/ssihle ” Id at *27 (emphasis added). Vonage establishes that all 

such regulaiioii ol‘inforination services necessurily conflicts with this Comm~ssion’s 

policy ~ uliicti is  one ~ T d c r c g ~ i l ~ t i o n  and rcliance on market forces ~ and thus I S  
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unlawrul See frl at *27-*29 (any such regulation would be an “obstacle to the 

‘accomplishment and cxeculion orthe full objectives of Congress”’) 

Indeed, ihe state commission dccisions that BellSouth has discussed do not claim 

otherwise On the contrary, the state conimissions acknowledge that they cannot regulate 

iii fomiatioii services, but bi~arrely contend that they are not regulating tliosc services 

Sw, e g ,  F’11N F / n d  Order a t  8 & 11 3 (“agree[ing]” that the states cannot regulate 

FasrAcccss) For the reasoiis that BellSouth has already discussed, that proposition IS 

unsustainable 

Finally, BrondX / ~ J ~ w I L . /  Seri~/ces v FC‘C‘, 345 F 3d 1 120 (9th Cir 2003), docs 

iiot niidemiine this analysis by calling into question whether DSL-based Inlernet access is 

an infonnalion service As we have explained, that case, i n  which petitions for rehearing 

arc now pending, holds that cable inodem service is both a telecommunications service 

and  an infoimation service See BellSouth Request at 23 The court believed that the 

transinission component constituted a “tclccommunications service” and that the 

combincd transmissioii and data iiianipnlalion was an “information service ” See 345 

F 3d at 1128-29 BellSouth argucs only t h a t  the latter service (in this context, 

FastAcccss) is covered by this Coniniission’s preemption of regulation of information 

V. BELLSOUTH’S ARGUMENTS ACCORD WITH THIS COMMISSION’S 
NATIONAL BROADBAND POI,ICY BY ENCOURAGING INVESTMENT 
AND INNOVATION IN BROADBAND FACILITIES 

TINS Coniiiiissioii need not revisit policy issues to resolve this matter. I t  is 

ncvertheless the case that, as thc Comrnissioii has previously found, granting the relief 
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that  BellSouth has sought would rurther thc central policies of this Commission, and 

those or lhc 1996 Act 

As noled, with the passage of thc 1996 Act, Congress’s express detennination was 

“to preserve the vibrant and coinpetitive free market that presently exists for the Internet 

and otliei. inleractivc computer services, unfettcred by Federal or Slate regulation *’ 47 

L S C 4 2BO(b)(2) Congess sought to remove unnecessary obstacles to investment In 

iicw and innovalive broadband services by “reduc[ing] regulation in  order to . . . 

ciicourage the rapid deployment o f  new lclccommunications technologies.”2g Congress 

fiirthcr instructed this Coinniission to “encourage the deployment on a reasonable and 

timely basis of advanced lelccominuiiicatioiis capability to all Americans,” using 

“i-egulating inetliods that remove barriers to infrastructure inveslment.”” 

In  accord with this coiigessioiial inlenl, the Commission’s decisions to dale have 

sought to ensure that both lLECs and CLECs havc the incentives necessary lo develop 

and offer their own iniiovativc broadband offerings As the Commission has statcd, its 

“primary regulatory challenge for broadband is to determine how [it] can help drive the 

enormous infrastructure investment required lo turn lhe broadband proinisc into a 

rcality ” T u e t i ~ / / u /  Rev/ew Order, 18 FCC Rcd at 171 I O ,  7 21 2. But thls Commission’s 

iialioiial policy lo encourage such broadband investment and deployment will ncvcr take 

root if statc coinmissions are eflectively permitted to “opt-out” of the deregulatory 

iiatlonal li.ainework in filvoi. o f  doiilg their own thing 

It I S  ilotablc in Lhls regard that none of the CLEC commenters has offered 

anything in the w a y  of substantive support for the notion that these state decisions 

‘”Tclccoiiiniunications Act o l l996 ,  Pub L No 104-101, pmbl., 110 Stat. 56 

’(’ 47 u s c 6 I 57 note 
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proiiiotc broadband deploymcnt No commcnter could reasonably claim that, if these 

state dccisions are not prceinplcd, coinpetitive carriers are more llkclv to invest in and 

oKer thcir own competitive broadband scrvices 

At tlic saiiie time, these regulatory obligations also significantly drminish 

BcllSoulh’s own invcstment incentives Starting i n  1998, BellSouth undertook the 

busiiicss risk of investing in  an ~inproven technology to provide broadband Internet 

access scrvices over its lcgacy copper-loop facilities. This technology was, and is, known 

as Asyniinetrical Digital Subscriber Line, or “ADSL ” 

Digilal Subscriber Liiic Access Multiplexers (“DSLAMs”) are the cnlical 

eqtiipmciit iiecessary to provide DSL-based, broadband Internet access. DSLAMs have 

been readily available to any potential purchascr since the mid- 1990s BellSouth 

launched its first market trial for ADSL services in 1997 When BellSouth began 

iiivesliiig in a DSL-based product offcriiig, BellSouth was in precisely the samc position 

as cvcry other company sceking to enter the broadband marketplace 

Given thc fact that cable companies were already offering a competitive 

bi.oadband Iiitcriict access service, BellSouth had to determine the most cost-effcctivc 

~ a y  to provision a competitive broadband scwicc in a manner that could efficiently 

compete with cable modem servicc in  terins of both pricc and service quality In order to 

conipctc with cablc modcin scrvicc that was utilizing existing cable television 

in~rastnict~ire, BellSouth detemlii~cd that the most efficient manner in which to provlslon 

file service WIIS to providc ADSL-based broadband service over those faclllties that 

BcllSou\h was already utilizing to provide voice service. BellSouth’s policy, as set forth 

i i i  its federal tariff, is thus to provide DSL service on any BellSouth-provided exchange 
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line Ijcility BcllSouth’s policy is consistent with the manner i n  which BellSouth’s DSL 

offerings were designed and tariffed, which IS as ail overlay service to an existing 

exchange line” 

As a result of BellSouth’s considerable investments, more than 70% of 

households i n  BellSouth’s nine-statc regloii arc currently capable of receiving BellSouih’s 

DSL scrkices The remaining 30% olsuch households are located in niral areas where 

DSI, services arc much inore expcnsive to deploy or are urbadsuburban households 

servcd hy loops that,  fot- technical reasons, are not currently able to support DSL services 

Substantial incrcntental investmciit will he iiecessary to close this gap just so the 

reinnining consumers will havc an opportunily to receive the most basic, first-generation 

DSL,- bascd broad band service orfcri ng 

In S I I O T I ,  BellSoutli saw a business opportunity and capitalized on it by making 

wise, prudent capital invcstincnts to offer DSL scrvice as a competitive alternative in the 

broadband marketplace BellSouth has inade a trenieiidous investment to support nts DSL 

ofrerings, including the cost of  upgrading BellSouih’s backhaul network and deploying 

DSL capability in  hundreds of‘ BellSouth central offices and thousands of BellSouth 

rcniote tcmiiiials 

BellSouth must continue to invest, moreover, to deploy the infrastructure 

necessary to support the next-genci-ation of broadband tcchnologics. At isstic herc is 

K hcthcr th is  Commission will provide the regulatory certainty necessary to create 

incentives fcw additional DSL investnient as well as the enormousfidture investments that 

A n y  CLEC that wants to rescll BellSouth’s voice service to a customer can provide 
( h a t  service on the same line used by BellSouth to provide FastAccess Thus, consumers 
lhat want BcllSoutli FastAccess service can also purchase voice service from any CLEC 
willing to resell i t  

11 
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M i l l  be iiccessary to continue building the next-generation FTTCiFTTf-type architectures 

necessary to mcet constinier dcinand At best, DSL technology IS an iriterim (first) step 

i n  buildlng tomorrow’s end-to-end digital network that will he necessary for BellSouth to 

keep pace w i t h  its competition See Wwelu7e Rrondhund NPRM, 17 FCC Rcd at 3026, 

11 12 (‘“Thc logical tcchnological evolution of the network is the complete or near- 

completc rcplacement o f  copper lines with end-to-end fiber optic transmission 

facilities ”) 

BellSouth’s broadband investments allow BellSouth to offer a package of 

ptoducts and scwices i n  order to iiicet a customer’s total telecoinmunications needs The 

ahi l i ty  to ofrei- such it package is csseiitial lor BellSouth to compete successfully against 

t h e  companies, such as cable providers, that also offer a full suite o f  communications 

products and services, including local services, long distance, and Internet access This 

Commission’s prior determinations rcgarding BellSouth’s provisioning of its DSL 

seiwiccs have recognized these rcalities ofthe marketplace and, instead of requiring 

BcllSotith to change i t s  policies, have sought to encourage other providers to develop 

siinilar bundled offerings See TririiiiJcd Reweiv Order, 18 FCC Rcd at 171 35,  7 261, 

17141.11 270. Those decisions create the proper incentives for both BellSouth and its 

competilors to invest in broadband, to offer “a bundled voice and xDSL service,” and to 

engage i n  “innovativc arrangcments” that are consistent with the statutory goal “of 

cncouraging competition and innovation in  all telecommunications markets ” Id at 

1 7 1 15, 71 26 1 

Sonic competing providers liavc invested i n  broadband platfolms and thus can 

offer a siinilar suite ofservices as BellSouth Others have not. That IS those companles’ 
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choice, hut thc fact that BellSouth has invested 111 order to provide a set of services thai 

soimc coiisumers want, whilc other carriers have not done so, does not make any resulting 

BellSouth advantage illegitiiiiale “So long as we allow a firm to compete i n  several 

fields, we iiiust expect it to seek the competitive advantages of its broad-based a c t ~ v ~ t y  

more erficicnt production, greater ability to develop complementary produc,ts, reduced 

traiisaclioii costs, and so forth These are gains tha t  accrue to a n y  integrated firm, 

regardlcss of its market share, and they cannot by themselves be considered uses of 

monopoly power ” Eerkq] Photo. lnc 11 Eirstinnn Korlnk Co , 603 F 2d 263, 276 (2d Cir 

1970) 

Indeed, [he wholc reasoii for this proceeding is that some CLECs have decided 

that  it is far cheaper IO petition state commissions to rewrite the rates, terms, and 

conditions of BcllSotith’s DSL scrwccs, rather than to invest in a competitive offering, to 

rciiiove any competilive disadvantage [hat they atc suffering But state regulation of 

BellSouth’s broadband services eliminaks a carrier’s incentive to provide a competitive 

offering and thus undermines this Commission’s policies Indeed, such regulation creates 

imarhet dislortions 111 which a company would rather have its broadband facilities go 

tinutilized i rnot ollierwise necessary to compete. For instance, during the state 

commissioii proceedings at issue iii this docket, BellSouth learned that, even though MCI 

has DSL. fac i l i l ies  illstalled in 809 central offices and offers DSL services to select classes 

ofbusiness cuslomers i i i  31 differenl metropolitan markets across the Unlted States, MCI 

n . l j ~ s  to d t z e  I (J  OW tirua~II~l(,iintf/iiciIi[i~s IO oJer DSL services io iis own resrdenilnl 

i V ~ ’ ~ ~ h b o r l / ~ o d  crts/oniers See MCl’s Responses to BellSouth’s First Interrogatories, 

Docker No I I901 -U,  Resp 20(iii), at 18 (Ca PSC Sept 23,2002) (“MCI Responses”) 
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(attached as Exh 2). Rather than provide its own DSL services to its own customers, 

MCI has deinandcd that state c ~ i n n i i ~ ~ i o i l s  order BellSouth to provide broadband 

sc i~ ices  to MCT’s Neighborhood customcrs. 

Moreover, during the last round ofTELRlC cost proceedings within BellSouth’s 

iiinc-state i-egioii, MCI demanded that statc co inni i~~ions  order BellSoutli to provide 

stand-alone line splitters in order to enable line splitting 

[Tllic CLECs’ ability to compete in mass markets will be severely 
constrained if they are unable to also provision data services in a timcly 
and cost efkctive manner Line splitting will allow a voice CLEC using 
UNE-P to offer a full sulte of features and services to 11s customers 
without having to collocatc 

Kebuttal Testimony of Greg Damell, Docket No U-24714-A, at 13 (La. PSC Feh 26, 

2001) Siinilarly, in  Georgia, MCI stated 

Georgia’s residential customers deserve a choice of  providers for 
hotli voice ser\’iccs and advanced data services. Line splitting allows 
\)oicc service to be providcd by a voice CLEC and data service IS provided 
on thc same line by another company ~ either another CLEC, an lLEC 
data affiliate. or the [LEC itself 

Post Hearing BrlerofMCl, Docket No I 1900-U, at 3 (Ga. PSC filed Mar 1, 2001). 

UNE-P I S  the vehicle for [MCI’s] mass markets local entry in those 
fivc states where i t  has entered thus far, and will be used in those 
additional states where entry is planned, including Georgia Without 
UNE-P line-splitting, a residential consumer who wants voice and data 
services on the same line inust be a retail voice customer ofBellSouth. 

Ult~niately, state coiiimissioiis granted MCl’s rcquest for stand-alone line 

splitters, a11d d ell South corriplied. Unfortunately, MCI subsequently stopped further 

dcploynent of its DSL services “because of the high deployment costs ” MCI 

Rcspoiiscs, Resp 20(iii), at I8 Instead of pursuing that deployment, MCI decided that I t  
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wo~ i ld  hc cheaper to insist that Stale commissions regulate away any competltive 

disadvantage thal would o t h e ~ s c  havc caused i t  to continue investing i n  its own 

bi.oadhand service offerings 

At  least as significaiil, wliile MCI and other carriers decry BellSouth’s policy, 

they rnarkct broadband serviccs wilh requirements no different from those imposed by 

BellSouth, I e ,  they provide broadband liitemet access service only to their voice 

customers Oiice again. MCI represents the most glaring example As MCl’s own 

document states, it provides DSL scrvices only to its local voice customers: “ffyou 

cliiinge )‘our. lociil lclepiimie corriponv. your USL .Sewice Miill he ccincellerl, and you will 

hc iissessed the cquipnzenl clicirge of $150.00 ” BellSou~h Telecommunications, lnc.’s 

I 2  

Motion to Reopen the Record, Docket No I 1901 -U, App 2, at 8-9 (Ga PSC filed June 

23,2003) (enipliasis addcd) (attached as Exh. 3), see also ~ r l .  App. I ,  at 8 Lest there be 

aiiy misunderstanding 

Scr.vrce ” I d  App 2, at I O .  “This is classically unlawful coi~duct?”’~ “It i s  hard to 

imagine a less defcnsible practice‘’”34 

“Yortr lomilphone coniprrny in~is l  he MCI for you 10 receive DSL 

Despite its own policies, MCI cloaks its argument in the mantle of consumer 

choice, claiming that 4,900 Georgia customers declined MCI’s service only because they 

did not wish to have their BellSourh DSL service dlsconnected. MCT’s representations 

These bundling arrangeinents are not limited to wireline companies. For instance, 
Cablevision Systems COT. offers a service known as Optimum Voice, but does not 
pcmiit i t  to he purchased on a stand-alone basis; Optimum Voice is available only to 
those customers who also subscribc to Cablcvisioii’s Tntemet access scrvice See Ex 
Park  Letter from Cherie R Kiscr, coiinsel for Cablevision, to Marlene H Dortch, FCC, 
WC Docket Nos 02-361 e i i i l  (Feb 2 ,  2004) 

12 

MCT at 8 

Id a1 I2 

1 7  

14 

41 



arc misleading. In the Georgia procecding, MCI claimed to have identified “more than 

4900” purchase order numbei-s (“PONs”) that were rejected from late December 2001 

hi-ough Scpteinbci- 12, 2002, ptirportedly becausc the customer had FastAccess. MCI 

ineglccts to mention, howcver, that these more than 4,900 PONs represent a minimal 

perccntage of the total PONs MCI subniittcd to BellSouth over the same pcriod of time 

111 fkict, less lhsn one percent of the total PONs that MCI submitted to BellSouth were 

rejeclcd becaiisc the customei- had FaslAccess Thus, BellSouth’s DSL policy is not 

having nearly as significant ail iinpact as MCI would have the Commission believe 

Purlhcr, BellSouth look a random sample of approximately 10% ofthe 4,900 

PONs and fotiiid that 20% of the custoiiicr accotints i n  thc sample had terminated voice 

scrvice with BellSouth Thus, oiic in five o f  thesc customers had decided to migrate to a 

voice provider olhcr than BellSouth, including MCI 

Finally, rar from supporting the argumcnts of MCI and other CLECs, antitrust 

doctrine strongly refutes their claiins The federal court in  Levine squarely determined 

that BellSouth’s practicc does not constilute an  illcgal “tying” arrangement See Levme, 

slip op at 22 It  did so for good reasons As explained above, when forced to provide 

sland-alonc DSL scrvice, BellSouth loses ihe efficiencies and cconomles o f  scope that i t  

gains fi-oin providing it  as an overlay service Stand-alone DSL service IS fundalnenlally 

a dlTferei1t product than the one BellSouth offers, not the same one that BellSouth is 

allegcdly “Lying” to local voicc. 

111 any cvcnt. standard prunciples establish that a tying arrangement may be of 

concern only where a seller with niarkct power in the tying-product market (here, 

broadband Internet access) can use the tie to gain power in the tied-product market See, 
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e g , Grnppone. I w .  v Siihririi ofNeiv England, fnc  , 858 F 2d 792 (1 s t  Cir. 1988) 

(Breyer, J )  ILECs such as BellSouth have no market power in the broadband (tying- 

product) niarket, as {his Commission has repeatedly concluded See, e g  , Tricnniul 

X e i v o i j  Orrlcr, I8 FCC Rcd at I71 35-36, 11 262, 1715 1 ,  7 292. And, because the 

Conimissioii has i-equired BcllSouth to make copper loops and sub-loops available so that 

CLECs caii offer both voicc and broadband seivice, BellSouth could not obtain any 

I Ilcgitinialc advantage cven if 1 1  had market power See cilso FloriddTennessee 271 

Oitkw, I7 FCC Rcd at 2592 1-22, I T  177-1 78 (finding the same tying claiin to be 

“nieritless” when raised as a public interest concern). 

Nor is there any basis to suggest that BellSouth’s policy is of the kind condemned 

by the Supremc Court in Aspel7 Sk/ing Co v A s p ?  Highlunds Skiing Corp ,472  U S. 

585. 610-1 1 ( 1  985). See MCI at 3 The Supremc Court recently explained that the 

defendant in A 3 p 7  had “voluntarily cngaged i n  a [prior] course of dealing with its rivals” 

and refused to provide the prccise “product that it  already sold at retail” to 11s rival at full 

retail price Trvrnko, 124 S Ct at 880 Here, BellSouth had ncver freely sold stand-alone 

DSL, a id  I L  would be required to go to “considerable expense and effort,” including 

design~ng and iniplementing “[n]cw systems,” in  order to do so. Id. Indeed, the fact that 

MCI itsclf has the same policy pi-ecludcs any conclusion that BellSouth’s policy is an 

anticompetitive attempt to lcvcragc allegedly greater market power 

VI. CALEA I S  NOT A N  OBSTAC1,E TO COMMISSION ACTION HERE 

Thc United States Department of Justice, the Federal Bureau of Investigation, and 

the United States Drug Enforcement Administration (collectively, “Federal Law 

Enforcement”) filed a joint opposition to BellSourh’s Request because of the effect that 
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st ic l i  a ruliiig would allcgedly have on the applicability of CALEA to BellSouth’s 

wholesalc DSL and retail FaslAccess services 

Federal Law Eiiforceiiicnt’s concerns are apparently based on the uncertainty of 

the application of CALEA obligations to information sewices For all of the reasons 

statcd herciii, concerns regarding CALEA applicability should not prevent this 

Commission from upholding its prior determinations that establish one national 

broadband policy to encourage the clevclopmenl of niultiple and competing technological 

platforms, not multiple and compcting statc regulatory regimes. 

While BellSouth’s FastAccess service clearly meets the definition of an 

information service as previously established by this Commission, i t  is not necessary for 

[ l ie Coiiiniissioii to make that determination i n  this proceeding in order to grant 

declaratory relicf As BellSou~h has previously set forth, this Commission can grant 

BellSo~ith’s Rcquest and preempt the offending state decisions based solely on the 

ground (hat these state decisions are preempted by the Commission’s Trienrunl Review 

0,-der  and/or lhat this issuc iiivolves jurisdictionally interstate services subject to the 

exclLisi\,cjiiriSdictioii of this Cominission. 

I n  any event, preeinp~ing statc regulation or broadband services would not affcct 

ttic applicahility of CALEA to Lhc voice service underlying the DSL-based broadband 

Internet access Further. BellSouth lakes vcry seriously its role in assisting local, state, 

and rederal law enrorcement in their efforts lo  combat criminals who would use 

Bellsouill’s broadband communications scrvices and networks to further their criminal 

ilii~erpriscs. BellSouth has pre\.iously provided, and will continue to provide, assistance 

to l a w  enforcement lo conduct lawfully authorized suweillancc over BellSouth’s 
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broadband networks. BellSotilh is unawarc of what specific "tools" Federal Law 

Enforcement believes to be lacking in its attempts to conduct lawfully authorized 

~i i r~ci l lance ovcr broadband networks (see Federal Law Enforcement at 2-3), but looks 

forward to participating Iully in the upcoming rulemaking proceedlngs to address the 

technical issties associated with authorized law-enforccinent access to 1P-enabled 

scn~ices See FCC News Release, FC'Cinlernel P o l i q  Working Group To Hold FLIT/  

"S'o/ui/ons Summil" (Feb 12, 2004), Letter from Patrick W .  Kelley, Deputy General 

Counsel, Dept ofJustice, to John Rogovin, General Counsel, FCC (Jan 28, 2004) 

BellSouth respecthlly represents that issues concerning CALEA's applicability to 

broadband services, including the numerous technical aspects of assisting lawfully 

aulhorixd survcillance over broadband networks, are of paramount importaiice to the 

nation's continued security and should be addressed expeditiously in the proposed 

rulemaking proceeding 

VI ] .  THERE IS NO BARRIER TO THIS COMMISSION RESOLVING THE 
URGENT ISSITES PRESENTED HERE 

Although inost partics do not contest this Cominission's well-establislicd 

authority to issue declaratory rulings to clarify an issue of federal law, a Tew parties do 

argtic that this Coinmission somcliow lacks authority to issue a declaratory ruling as to 

the cffects of its prior decisions o n  state attempts to require ILECs to offer broadband 

services to CLEC voice customers None ofthese claiins has merit. 

2-Tel argues that thc Commission lacks power to resolve this case because 

section 252(e)(G) authori-/es federal courts to review specific state commission 

dctenninations Sec 2-Tel at 31-33 That argumcnt I S  directly contrary to paragraph 195 

of the Trimrun/ Review Order, where the Commission specifically invited parties to 
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comineiicc proceedings such as this one irstate commissions ignore the Commission’s 

national policy determinations 

Z-le1 acknowledgcs t h i s  conflict i n  a fooriiole, but claims that thc state decisions 

arc not “inconsisten1 with thc federal scheme.” Id. at 33 n.102 That argument, of 

coursc, goes to the inei-its, iiol to the Corninission’s statutory and regulatory authority to 

issue declaratory rulings Sce 5 U S.C 4 554(e); 47 C F.R. 3 1 2. 

Moreover, that arguinent misunderstands the nature o f  this proceeding BellSouth 

is not askins this Coinmission to “review” individual state decisions i n  the inanncr of a 

fcdcral court ’’ Instead, I I  is asking the Coinmission to exercise its authonty to declare 

wlia~ thc law is, and thus lo  resolve unccrtainty and confusion The Commission’s action 

I S  iiot an  adjudication between two opposing parties, but rather a declaration o f  existing 

law. Cf Miller v FCC, 66 F 3d 1 140, 1144 (1 1 th Cir 1995) (noting, for purposes of 

appealability, that a declaratory ruling by the FCC was “not an adjudication,’’ but merely 

ail “agency opinion”) Thc Conimission would bc empowered to issue such a declaration 

.SIUI .xpoi?ie without a request from BellSouth See 47 C F R. Q 1.2 (“The Commission 

may, i n  accordance with section 5(d) of the Admin~strative Procedure Act, on motion or 

oil its own motion issue a declaratory ruling terminating a controversy or removing 

tincertalnty ”), see also, 62 g , Order, Cmgular In~emc~rve ,  L P , Show/izg ofSuhstanlin1 

I ?  2-Tel thcreforc c m  i n  citing to Glohiil NAPS,  Inc v FCC, 291 F 3d 832 (D C Clr 
2002), and Meniorandum Opinion and Order, ACS ofAnchorage, Inc and ACS of 
Fuirhinks, Jnc , Gnergency Petition for Decluratoiy Ruling and Other ReliefPursucint lo 
Ser.lions 20l(h) iind 252(e)(5) uftl ie Coin~nunicut~ons Act, 17 FCC Rcd 21 1 14 (2002) 
See Z-Tel a1 32 nn 95, 100 In those cases, the private parties were not asking the FCC to 
issue a declaratory rulin!: cstablisliing the nieaning and effect of its rules Instead, they 
were Iitcrally attenipting to create a direct appeal to the FCC, hoping that this agency 
wotild overlurn specific ralcs set in  a state comnilssioii proceeding. 
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~Service Pzirsum/ 10 Seclioti 90 665(c), I6 FCC Rcd 19200, 19200,lI 1 (2001) (“[Wle 

ISSUC, on our own niotion, the following declaratory ruling ”) 

Once thc Commission clarifies existing law, the federal courts will then have the 

opport~iiiity to determine the effect o f  the Commission’s decision on particular cases 

Indeed, to liarmonize this Commission’s law-declaring runctlon with the federal courts’ 

adjudicatory diilies, BellSouth i s  asking a11 the rcviewiiig courts to stay their proceedings 

tciiiporarily pciidiiig the Conimission’s resolution of this matter. The Commission would 

not be replacing the rederal courts herc, but rather would be assisting those courts by 

clarifying the law in an area of its expertise Cf M~ssissq~pi Power & Lighl Co v Ui7//eti 

Gas PipeLine Co , 532 F 2d 412, 41 7 (5th Cir 1976) (“When legal disputes develop that 

directly affect an industry subject to regulation, the need arises to integrate the regulatory 

agency into the j udicial decision iiiaking process One method to accomplish integration 

is to have the agciicy pass in the first instance on those issties that are within its 

coiiipetciice.”) 

Cinergy claims that, because, after BellSouth commenced thls proceeding, a 

Keiitucky district court affiimed the Kentucky PSC’s decision, principles ofres  judicata”’ 

soinehow prevent this Commission from declaring what federal law is with regard to the 

dccision ol‘tlie Kentucky PSC (bu t  not the other state c~rnmissions).~’ See Cinergy at 

7-8, see rr lw Supra at 7 

Cinergy appears to be referring to the doctrine of claim preclusion, which “refers to the ? G  

d k c t  of 3 prior judgment In forcclosing successive litigation of an issue of  fact or law 
actually litigated and resolved i n  a valid court determination essential to the prior 
ludgmcnt, whether or not the issuc arises oil the sainc or a diffcrent claim ” New 
Hrr/77pshrre v Mriitie, 532 U S. 742, 748-49 (2001) 

I n  a siim~lar vein, Supra argues that, because the issues here have been decided in thc 
Kcntticky case, BellSouth’s only option is to appeal that decision to the Sixth Circuit (or 

17 
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This argument is wrong for several reasons. Most basically, this case does not 

in\olve thc same parties as the Kentucky action Ctnergy IS seeking to estop (he 

c‘ommr.vsro,i, which was not a parly to the Kentucky case, froin issuing a ruliiig And, 

evcn lCthe Coniinissioii litrtl bceii a party to the Kentucky case, it is not a party here The 

Conimissioii liere is the decisionmaker, and therefore cannot be estopped from 

intcrpreting its own rules See Municrpul Resule Serv Customer3 v FERC, 43 F 3d 1046, 

105 I 11 3 (6th Cir 1995) (“As the adjudicator of the MRSC’s rate challenge, FERC was 

not a pal-ly lo the case and was not estopped by its participation in the prior Ohio Power 

case rrom dcparting from thc D C Circuit’s dec~sion ”), Order, Compliunce w r h  Federal 

Ohlrgufions by ihc’ Nuples Airporl Authorily, Nuples, Florida, F A A  Docket No. 16-01 - I  5, 

2003 FAA LEXlS 93, at ‘84-’99 (FAA Mar 10, 2003) (“FAA Order”) (holding that the 

Fcdcral Aviation Administratlon (“FAA”) could not be bound by a kderal district court 

proceeding to which i t  had not bccn a pafly) 

For closely related reasons, the cause of action IS not the same here either, which 

also precliidcs resjudicata. See Ciiiergy at 6 As BellSouth has emphasized, this 

proceeding I S  not a privatc dispute involving one party wlth a cause ofaction against 

anothcr Instead, i t  involves the Commission’s inherent authority to construe its own 

rules and dcclare what the law is, apart from any particular set of facts or transactions 

Consistent with these principlcs, two recent cases establish that preclusion does 

not apply i n  circumstances such as those presented here. In  American A/rIities, lnc v 

DOT, 202 F 3d 788 (5th Cir ZOOO), tliere was a dispute over whether Southwest Airlines 
~ 

the Suprcme Court, if necessary) See Supra at 7 In support, Supra cites one case, 
Aluhamri Power C‘o I’ K C ,  31 1 F 3d 1357 (1 I th  Cir 2002), eert denzed, 124 S .  Ct. 50 
(2003), Lvhich stands Cor the conipletely unrelated proposition that a three-judge panel of 
an appellate court cannot overnile a prior panel decision 
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would be allowed to offcr certaiii interstate flighls from a small airport i n  the Dal las area 

(Love Field airport) rather than from the inain Dallas-Fort Worth Airport. A local 

ordinance had required the “phase-out” of service from Love Field and the transfer of 

scr\’ices to Dallas-Fort Worth Airport See id at 793. But Congress had passed a law in  

IO80 allowing scrvice from Love Field to certain contiguous states, and then another law 

i n  1907 allowing service to a few additional states See rd at 793-94. 

Two lawsuits ensued. The city of Fort Worth sued Dallas and other defendants in 

state cotirt, arguing that additional service from Love Field should be blockcd by thc 

local ordinance, the state court found that tlie ordinance was not preempted by federal 

law Ser I d  at 795 The city of Dallas filed a dcclaratory action in federal court against 

Fort Worth, making the opposite claim. See rd While hoth the state appeal and the 

fedcral action were pending, several parties sought a declaratory ruling from the U S 

Dcpartnieiil of Transportation (“DOT”) That agency ~iltimately ruled that the local 

ordinance was preempted by the fcderal law allowing service to c,ertain states from Love 

Field ,See i d  Several partics then filed a petition for review, arguing that the DOT order 

“iiiiproperly contravciied the earlier state couit ruling on the same issues ” Id at 796 

Thc Fifth Circuit held that the DOT was ti01 precluded by res judicata or collateral 

estoppel froin issuing a declaratory order that rcsolved the issue of federal preemption. It 

found that “thc competing policy considerations weigh against requiring DOT to grant 

preclusivc cffcct to tlie state court proceeding ” Id at 800. Among other things, the court 

stressed that the case involvcd “ail area where federal concerns arepreemlnent and where 

DOT is charged with rcprescnting those concerns.” I d  Thus, “[i]o allow the state court 

erfectively to foreclose tlie administering agency from further consideration of the 
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[federal law] 

DOT and give it  authority over these laws ” Id at 801 

unihcd redcral policy, thc DOT was free to make its decision without being forced to 

how to a single court in  one limited jurisdiction 

would t rump the key federal interests that motivated Congress to create 

Given the importance of a 

Siinilarly, in Arflpdwe County Puhlic Airporl Aulkoril)~ 11 FAA, 242 E 3d 1213 

( I  Or11 Cir 2001), the Tenth Circuit held that, if a Colorado Supreme Court ruling were 

dcciiied preclusive, i t  “would frustrate thc FAA’s ability to discharge its statutory duty to 

interpret and iinplcincnt federal aviation statutes governing the enforcement of grant 

assurances ” Id at 122 1 Morcover, giving preclusive effect to “state court rulings 

favoring local airport authorities 

federally mandated assurances, potentially jeopardizing the efficiency and equality of 

access to our Nation’s air transportatioii system ” /i/ The court held that the “Colorado 

would further lead to inconsistent enrorcement of the 

Supreme Court’s decision i n  ArupdioC Counzj Puhlrc Airport Authority v Centetznial 

E.rpres.s Airlines thcrefore has no bearing on the FAA decision before us.” Id 

Otlicr federal agencics have accordingly recognized that they have the power to 

tsstic declaratory rulings, even iTa single federal district court has ruled to the contrary 

For instance, iii one rcccnt proceeding, the FAA ruled as follows~ 

The NAA [Naplcs Aiiport Authorily] asserts that the FAA IS precluded 
from addrcssiiig the issues raised in  thc Notice of Investigation as a result 
of‘  N i ~ ~ i o n d  Business A L W I I O I I  Associririon v City of Naples Airport 
,4u/horily, 162 F Supp.2d 1343 (M D Fla. 2001) duc to the legal doctrines 
of res judicata, collateral estoppel, issue preclusion, and comity. In 
NBAA, an aviation trade group alleged that the NAA’s ban violated the 

Constitution The court provided suminaryjudginent to the NAA; 
however, the FAA was not a party to this case The FAA finds that under 
Federal law, the agency cannot be bound by a judgment that was entered 
i n  litigation to which i t  was not a patty 

Coininerce Clause and the Supremacy Clause of the United States 
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F 4 A  Ode!., 2003 F A A  LEXIS 93, at  *I-*3, .see u l ~ o  i d  at *77-*1 15 (analyz,ing 

preclusioii iss~ies in  greater depth) 

These decisions are entircly on point here This case involves the meanrng and 

effecl of the Trienniul Review Order, as well as this Coinmlssion’s exclusive authority 

over intcrslale coinniuiiications  all matters that are within the core authorlty and 

expertise o f  this Conimission 

More generally, many courts havc recognized the general principle that a private 

lawsuit docs 1101 estop a federal agency from applying, interpreting, or enforclng its own 

rulcs For example, most circuits have held that the Secretary of Labor is allowed to tile 

lawsuits challenging ERISA violations without being bound by prior private litigation as 

to the sainc defendaril See, e g , tlermcin v South Curolinu Nut ’I  Bunk, 140 F 3d 141 3 

( I  I t h  Cir I998), Beck I’ Leveriilg, 947 F 2d 639, 642 (2d Cir. 1991); Secrelury of Labor 

v Fi/z,s/in~nons, 805 F.2d 682, 600-94 (7th Cir 1986), Donovan v Cun/iinghain, 7 I6 F 2d 

1455, 1462-63 (5th Cir 1983) These cowls havc recognized that applyng issue 

preclusioi~ “would impose an onerous and extensive burden upon the United Slales to 

monitor private litigation” so h a t  its ability to interpret or apply its own rules wotild not 

be comproiiiiscd Duwamir, 716 F.2d a l  1462, see also Wetman, 140 F.3d at 1426 

(Coiigrcss “never inandated that the Secretary must intervene in each and every piece of 

liligation or forever be barrcd by the doctrine ofres  judicata”) (internal quotation marks 

omitled) The sanie is ti-tic here This Commission should not have to monitor (or 

potenlially intervene In) all the many disputes between various telecommunications 

conipanies simply i n  order to prcservc its prerogatiw to interpret its own rules. 
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Moreover, I O  apply preclusion here would contradict the many cases i n  which 

federal courts orappeals have ordered that a legal question withiii the expertise o f  a 

federal agency he referrcd to that agency under the doctrine of “primary Jurisdiction ’‘ 

See. e g , I i r  re SlurNel, 

Cir Jan 9, 2004) (directly asking the FCC lo answer a question about how to interpret i t s  

inumber portability regulation) ’‘ None of  these rulings would make sense if the initial 

dislrict coiirL ruling had issue-preclusive cff‘ect on the parties involved and prevented the 

fcderal agciicy rrom declaring the meaning and effect of  its decisions ’’ 

, No. 03-2990. 2004 U S App. LEXlS 242, at * l4-*15 (7th 

For cxaniple, in a case Lhal went to thc Eighth Circuit twice (see Red Lake Band 

of(’/iippeit.n Indians v B(irlow, 787 F 2d 1235 (8th Cir 1986); RedLuke Bandof 

Chippeiw /ntliuiis v Hurlow, 834 F.2d 1393 (8th Cir 1987)), an Indian tribe and the 

Sccretary o f  the liiterior disagreed over a trust fund account that the Indian tribe wished 

t o  tisc to operate a sawiiiill Aftcr the second appeal, the Secretary petitioned the Eighth 

Circuil Lo revise 11s opinion so as to refer the issue of the sawmill’s viability to his own 

agency. The Eighth Circuit didlust that, see Red Lake Rand ofChippewa Itzdians v 

See u k o  ,Mussarhuse/ls v Bl~rcksrone Vcilley Elec Co , 67 F.3d 981, 993 ( I  st Cir. 
1995) (referring case to EPA so that i t  could dcfine “cyanides” under its regulations), 
Alllel Tennessee. Inc 1’ Tennessee Puh Serv Comni’n, 913 F 2d 305, 309-10 (6th Cir 
1930) (ordering district court to stay case pending an FCC determination of  whether the 
Tennessee PSC had contradicted an FCC order); Detrolt, T & I .  R. Co v. Consolrduled 
Kii i l  Corp , 727 F 2d 1391, 1399 (6th Cir. 1984) (ordering distnct court to refer a tariff 
isstic to tlic Interstate Commerce Commission), Dulrigns ofn-inssachusetts Corp w 
Boston (;(IS Co , 693 F.2d 1 1 1  3, 1 I I7 (1  st Cir 1982) (Breyer, J.) (“We intend to invoke 
the doctrine of ‘primary Iurisdictlon’ LO obtain thc vieu’ of FERC belore proceeding to 
ilitcrprct the tariffs. We do so despite thc fact that lieither party has directly pressed the 
primaryjiirisdiclioii issue before this cour t .  . . .”); MC/Communlcatlons COrp. li ATdz 
496 F.2~1 2 14, 220-21 (3d Cir 1974) (ordering referral of dispute concerning the 
cxisteiicc and scope of iiiterconneclivity obligations under uncertain FCC rulings). 

‘scparallon of power’ principles,” Supra at 7, similarly contradicts the primary 
Jurisdiction doctrine 

1x 

.I 0 Supra’s arguinciit that an FCC decision would necessarily violate “well-established 
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Bo/ /OW, 846 F.2d 474, 475 (8th Cir. 1988), ordering the district court to “require the 

Secrctary lo coiiducl thc cbidentiary hcariiig lo determine the viability o r a  forest 

products husiiiess on the Red Lake Rescrvation,” ?//. at 477. 111 that instance, the agency 

was a l lowd to give its opinion even though there were cwo prior district court orders that 

could have had prcclusive effcct on llic case. 

Evcn i r  BellSouth were wrong on all these other points, preclusion does not apply 

to pure questions o f  law such as the ones presentcd here. The Suprenie Court has long 

r e c o g n i d  an exception to preclusion for “unmixed questions of law” In “successive 

actions involving unrelatcd subject matter.” See Motilrrnci v UniledScutes, 440 U S. 147, 

102-63 ( l979) ,  U u u d  Siicle.7 I’ Moseu, 260 U S. 236, 242 (1924) The current 

declaratory proceeding is, by design, intended to address apure question of law. It  would 

be particularly inappropriate to allow preclusion doctrines to prevent the Commission 

from doing its job: providing a clear rule to the industry and to state commissions 

cliarged with impleineiiting federal policy here Cf Nulrorinl R R Prrssetlgev Covp v 

P e n n s y h m i a  Pith Urils Conim’ti, 288 F.3d 519, 530 (3d Cir 2002) (notlng that, “when 

ttlc party to be precluded is a public asency responsible for administration of a 

soxrnmcotal program, preclusion may impair its ability to regulate in a coherent 

nianiier”), w v /  denied, 123 S Ct 2220 (2003) 
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CONCLUSION 

For the foregoing reasons, and those stated iii BellSouth's Request, the 

Commission should issue a declaratory ruling granting the relief that BellSouth has 

rcquestcd 

Respectfully submittes,., 

L. Barbee Ponder IV 
Suite 900 
1133 21st Street, N W. 
Washington, D.C. 20036-335 I 
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